
AN  OVERVIEW  OF  LAKEFRONT  DEVELOPMENT 
LEGAL  ISSUES

By Clif ford H. Bloom, Law, Weath ers & Rich ard son, P.C., Grand Rap ids

Over the past sev eral de cades, wa ter
law and mu nic i pal reg u la tions in volv -

ing in land bod ies of wa ter in Mich i gan has
gone from an es o teric, sleepy area to a very 
hot topic. This ar ti cle will ex plore both ba sic
pri vate prop erty law in Mich i gan in volv ing
bod ies of wa ter, as well as mu nic i pal reg u -
la tion of those rights.

Michigan Riparian Property Law
To be gin with, the word “ri par ian” is a

mis no mer. Tech ni cally, prop er ties bor der -
ing a lake are “lit to ral,” while lands ad join ing 
a flow ing body of wa ter (such as a creek,
stream, or river) are “ri par ian.” Over the
years, how ever, both lay peo ple and the
courts alike have grad u ally used the word
“ri par ian” to de scribe prop er ties front ing on
any type of body of wa ter (with the ex cep -
tion of smaller ponds or wetlands). See
Thies v Howland, 424 Mich 282 (1985).

There are a great many myths and false -
hoods as so ci ated with ri par ian law. Some
have viewed wa ter rights as be ing al most
mys ti cal and some how dis tinct from and
alien to con ven tional dry land prop erty
rights. Ri par ian law has not only been com -
monly mis un der stood by lay peo ple, but
also by some courts which have not had
many ri par ian is sues arise in the past. In ac -
tu al ity, ri par ian rights are sim ply an other
type of real prop erty right, of ten akin to
com mon ease ment rights over the surface
of a body of water.

In or der to con sti tute a ri par ian prop erty,
land must touch (i.e., have front age on) a
body of wa ter. Thomp son v Enz, 379 Mich
667 (1967). One ex cep tion to this is where
a road right-of-way runs par al lel along the
shore of a lake and there was no in ter ven -
ing land be tween the body of wa ter and the
road right-of-way when the right-of-way
was cre ated—in such cases, the first “tier”
of lots front ing on the road are nor mally
deemed to be ri par ian. That is, their lot lines 
are usu ally deemed to ex tend un der the
road right-of-way and to the lake, sub ject to
uses al lowed within the road right-of-way.
See Croucher v Wooster, 271 Mich 337

(1935); McCardle v Smolen, 404 Mich 89
(1978).

With the over whelm ing ma jor ity of in land 
lakes in Mich i gan, the owner of a ri par ian lot 
also owns some por tion of the ad join ing
lake bottomlands to the cen ter of the lake.
Hilt v Weber, 252 Mich 198 (1930); Hall v
Wantz, 336 Mich 112 (1953). The ri par ian
bound aries on the bottomlands of a lake al -
most never fol low the same an gle as the
bound ary lines of the ri par ian lot in volved
on dry land. Rather, ri par ian bound ary lines
on the bottomlands ra di ate to ward the cen -
ter of the lake. If a lake were round, it would
be easy to as cer tain ri par ian bound ary lines 
on its bottomlands—they would ra di ate to a
point in the cen ter of the lake like slices of a
pie. Un for tu nately, there are very few, if any, 
round lakes in Mich i gan. Most lakes are
oval, kid ney bean, or ir reg u larly-shaped.
While sur vey ors and en gi neers can give
nonbinding opin ions des ig nat ing the cen ter 
of a lake and how ri par ian bottomlands lines 
ra di ate, only a county cir cuit court can de -
fin i tively make bind ing de ci sions re gard ing
those mat ters. In the cases of non-round
lakes, courts typ i cally uti lize “threadlines” or 
math e mat i cal pro por tions to de ter mine
lake cen ters and the lo ca tion of bottomland
bound ary lines. Bottomlands own er ship for
in land lakes can be im por tant in con tro ver -
sies in volv ing the lo ca tion of docks and
swim rafts, dredg ing, sea walls, or even oil
and gas “pool ing.”

Many lake prop erty own ers have heard
of the “ri par ian rights doc trine” (also called
the “rea son able use doc trine”). A ri par ian is
en ti tled to make rea son able use of the lake
in volved for all ri par ian rights. Typ i cally, ri -
par ian rights in clude the right to uti lize
dockage, fish ing, swim ming, con sump tive
uses and rec re ation. Ri par ian uses are nor -
mally di vided into two classes. The first cat -
e gory is for nat u ral pur poses such as bath -
ing and the draw ing of wa ter for drink ing
and house hold pur poses. The sec ond
class is for ar ti fi cial uses, such as com mer -
cial ac tiv i ties or rec re ation. Thomp son v
Enz, 379 Mich 686, 687 (1967). A ri par ian
prop erty owner’s rights are sub ject to the
cor re la tive rights of other ri par ian own ers,
such that no per son can uti lize their ri par ian 
rights in a way which would un rea son ably
in ter fere with the ri par ian rights of oth ers.
See Thomp son v Enz, Opal Lake Assn v
Michaywé Lim ited Part ner ship, 47 Mich
App 354 (1973), on re mand, 63 Mich App
161 (1975); Pierce v Riley, 81 Mich App 39
(1978), lv den 403 Mich 818 (1978); Three
Lakes Assn v Kessler, 91 Mich App 371
(1979).

Lake Access Devices
In Mich i gan, ri par ian prop erty own ers

and their invitees are not the only peo ple
who can uti lize in land lakes. Mem bers of
the pub lic can en joy us age of the sur face of
any lake which has a pub lic ac cess site
such as a pub lic boat launch, park or camp -
grounds. Tra di tion ally, the own ers of some
non-lake front prop erties lo cated near lakes
(of ten re ferred to as a “backlot”) can en joy
ac cess to the nearby in land lake by var i ous
non-pub lic lake ac cess de vices. Such de -
vices in clude pri vate ease ments, walk -
ways, pri vate roadends at lakes and pri vate 
parks. Tech ni cally, the own ers of such
backlots are not ri par ian prop erty own ers
since their prop er ties do not touch or front
on the lake. See Thomp son v Enz.

Ab sent lo cal reg u la tions, the scope of
us age rights en joyed by the own ers of
backlots for such lake ac cess de vices vary
dra mat i cally un der Mich i gan case law de -
pend ing upon what type of lake ac cess de -
vice is uti lized.

Local Regulation of Riparian
Property Rights And 
Lake Access Devices

Since ri par ian rights are just an other
type of real prop erty right, they are sub ject
to rea son able reg u la tion by lo cal mu nic i pal
or di nance. In the early 1990s, the Mich i gan
Su preme Court con firmed that ri par ian
rights and wa ter ac cess can be reg u lated
by zon ing reg u la tions [Hess v West
Bloomfield Town ship, 439 Mich 550
(1992)], as well as by po lice power or di -
nances [Square Lake Hills Con do min -
ium Assn v Bloomfield Town ship, 437
Mich 310 (1991)].

A sig nif i cant con cern to riparians and
mu nic i pal i ties alike is the cre ation of
so-called “key hole” or “fun nel” de vel op -
ments. Pur su ant to this de vel op ment tech -
nique, a de vel oper at tempts to use a small
or mod est size front age prop erty on a lake
or river to give wa ter ac cess (and use) to a
large num ber of dwell ings lo cated on prop -
er ties not on the body of wa ter or a sig nif i -
cant dis tance away from the wa ter.  In the
more re cent past, how ever, the phrases
“key hole de vel op ment” or “fun nel de vel op -
ment” have also been ap plied to con do min -
ium or apart ment com plexes lo cated on a
body of wa ter.  Why are riparians and many
mu nic i pal i ties con cerned about such de vel -
op ments? The ma jor rea sons in clude fur -
ther over crowd ing of bod ies of wa ter, con -
fl ict not only be tween us ers of the
multi-fam ily ac cess prop erty and ad join ing
riparians, but also con flict among the
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multi-fam ily us ers them selves and neg a tive 
im pacts upon the lake en vi ron ment.

Tech niques which are be ing uti lized by
mu nic i pal i ties to reg u late de vel op ment and
ac tiv i ties on and near bod ies of wa ter in -
clude the following:
1. Anti-Fun nel ing Zon ing Reg u la tions.

Typ i cally, such reg u la tions re quire a
min i mum amount of front age on a body
of wa ter for each new lot or dwell ing unit
which will be able to ac cess or uti lize the 
lake or river.  It is also fairly com mon for
such reg u la tions to cover per mit ted
dockage and other wa ter front ac tiv i ties
and struc tures. Be cause such reg u la -
tions are con tained in the zon ing or di -
nance, they are sub ject to the law ful
non-con form ing use de fense – that is,
struc tures or ac tiv i ties which law fully
oc curred be fore the reg u la tions went
into ef fect can con tinue at the same in -
ten sity and scope. Some times, these
reg u la tions also pro hibit the cre ation of
new ca nals and reg u late the cre ation
and use of boat launches and com -
monly-used lake front ar eas.

2. Dock and Boat Or di nances. These are
po lice power or di nances, not zon ing
reg u la tions. As such, they the o ret i cally
can ap ply to ex ist ing uses, un less the
or di nance ex pressly pro vides oth er -
wise. Such or di nances gen er ally reg u -
late dockage and how many boats can
be uti lized per wa ter front prop erty, but it
is not un com mon for this type of or di -
nance to also reg u late mat ters such as
swim rafts, shorestations  and boat
launches.

3. Lot Front age or Width Re quire ments.
Al though some times over looked as a
means of min i miz ing ad verse im pacts
on lakes and rivers, spec i fy ing min i -
mum lot width or front age re quire ments
for new par cels on bod ies of wa ter can
be a sig nif i cant planning tool.

4. Wa ter front Over lay Dis tricts. An in -
creas ing num ber of mu nic i pal i ties are
uti liz ing wa ter front over lay dis tricts. In
its most com mon form, a wa ter front
over lay dis trict is an ad di tional dis trict
within a lo cal zon ing or di nance which
cov ers all lands lo cated within a cer tain
num ber of feet from a body of wa ter and
con sti tutes a set of reg u la tions in ad di -
tion to those con tained in the underlying 
zoning dis trict. (See Fig ure 1)

5. Shore line Pro tec tion Or di nances.
These or di nances vary dra mat i cally,
but fre quently reg u late dis tur bances
and con struc tion at or near the shore -
line and can in volve shore line set backs, 
fer til iz ing reg u la tions and buffer areas
or greenbelts.

6. Tem po rary Use or Spe cial Event Reg u -
la tions. Such reg u la tions can be lo -
cated in ei ther a zon ing or di nance or a
sep a rate po lice power or di nance, and
can prove use ful in reg u lat ing lake
events such as bass fish ing tour na -
ments, block parties and boat races.

7. Road End Or di nances. Mu nic i pal i ties
have the au thor ity through po lice power
or di nances to reg u late ac tiv i ties which
oc cur at pub lic road ends ter mi nat ing at
bod ies of wa ter. See Square Lake Hills 
Con do min ium Assn v Bloomfield
Town ship, 437 Mich 310 (1991);
Jacobs v Lyon Twp, 199 Mich App 667 
(1993) ap peal de nied, 444 Mich 906
(1994); Rob in son Twp v Ot tawa
County Bd of Road Com mis sion ers,
114 Mich App 405 (1982) and Ar ti cle 7,
Sec tion 29 of the Mich i gan Con sti tu -
tion of 1963.

8. Lo cal Wetlands Or di nances. In De cem -
ber 1992, the Mich i gan Leg is la ture se -
verely lim ited (i.e., par tially pre empted)
the abil ity of lo cal mu nic i pal i ties to reg u -
late wetlands. How ever, mu nic i pal i ties
with suf fi cient re sources and ded i ca tion 
can still mar gin ally reg u late cer tain
wetlands. See PA 295 and 296 of 1992;
now at MCLA 324.30308 and re lated
sec tions. Also see PZN, June 1993, p.
13-16 and August 1996, p. 13-15.

Enforcement and Litigation
Involving Municipal 
Water-Related Ordinances.

In the past, some mu nic i pal i ties have
been re luc tant to en act or di nances reg u lat -
ing fun nel de vel op ments, boats and docks,
road ends and other re lated ac tiv i ties –
while in many cases, mu nic i pal of fi cials be -
lieved that such or di nances are nec es sary
and de sir able, they were also con cerned
about en force ment and pos s i  b le
challenges through litigation.

En force ment of lo cal or di nances (in clud -
ing wa ter-re lated or di nances) has be come
much eas ier since the mid-1990s with the
ad vent of civil in frac tion tick ets (see PZN,
Au gust 1994). Civil in frac tions have tended
to stream line en force ment ef forts, as well
as gen er ally low er ing the costs thereof. The 
fear by some mu nic i pal of fi cials that en -
force ment of fi cers will be come over -
whelmed by en forc ing wa ter-re lated or di -
nances (due to neigh bor com plaints and
pri vate civil wars on lakes) has gen er ally
not tran spired – the same con cerns could
be voiced re gard ing a junk or di nance, bark -

ing dog ordinance or even the zoning
ordinance itself.

Lit i ga tion by de vel op ers to chal lenge
anti-fun nel ing reg u la tions in court has also
been rel a tively rare. There are prob a bly at
least three fac tors for this. First, the Mich i -
gan Su preme Court clearly es tab lished lo -
cal au thor ity for adopt ing wa ter-re lated or -
di nances a de cade ago when the Hess and
Square Lake cases were is sued. Sec ond,
so long as the or di nance pro vi sions at is sue 
are rea son able, courts will nor mally pre -
sume an or di nance to be valid and en force -
able, and the bur den is on the prop erty
owner or de vel oper to prove oth er wise.
Third, al though lo cal wa ter reg u la tions can
limit de vel op ment on lakes, Mich i gan
courts have not been overly re cep tive to
“takings” law suits by de vel op ers, par tic u -
larly where rea son able use and de vel op -
ment can still occur.

Of course, the best way that a mu nic i pal -
ity can en sure that a well-drafted wa ter-re -
lated or di nance will be up held in court if
chal lenged is to make sure that the or di -
nance is rea son able. For ex am ple, if the av -
er age lot on a lake in the mu nic i pal ity in -
volved has 50 feet of lake front age and the
zon ing dis trict which cur rently cov ers most
of the lakes in the town ship re quires new
lots to have 75 feet of front age, it prob a bly
would be un rea son able to re quire that each 
new dwell ing or lot in a fun nel de vel op ment
have at least 300 feet of lake front age. Sim i -
larly, for a po lice power dock and boat or di -
nance, if the only lake in a mu nic i pal ity is
quite shal low and re quires long docks to
reach nav i ga ble wa ters, an or di nance pro -
vi sion which only per mits docks 20 feet in
length would prob a bly also be un rea son -
able.

The Surface of the Water 
Versus Land and the Shoreline

Too of ten, mu nic i pal of fi cials fail to dis tin -
guish be tween reg u la tions which di rectly
cover ac tiv i ties on the wa ter’s sur face (such 
as high speed boat ing and fish ing) ver sus
reg u lat ing ac tiv i ties and struc tures on dry
land or the shore line (for ex am ple, docks,
shorestations, ac cess to the wa ter over the
land, etc.). Such dis tinc tions can be im por -
tant for two rea sons.  First, or di nances
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Fig ure 1
LAKE FRONT OVER LAY ZONE



should clearly ex press what ac tiv i ties and
struc tures are be ing reg u lated. That will not
only make or di nance pro vi sions eas ier to
read, un der stand and fol low, but will also
help mu nic i pal i ties in court. Sec ond, clearly 
iden ti fy ing which ar eas are be ing reg u lated
can also help a mu nic i pal ity in court with re -
gards to the jus ti fi ca tion for such an or di -
nance. This lat ter con cept can be il lus trated 
in the con text of anti-fun nel ing zon ing reg u -
la tions. In ac tu al ity, most anti-fun nel ing reg -
u la tions are pri mar ily reg u la tions of land
(i.e., shore line, the bottomlands and the
lands be ing crossed to ac cess a body of
wa ter) rather than of the wa ter or the sur -
face of a lake or river. Anti-fun nel ing reg u la -
tions are usu ally most suc cess ful in pre -
vent ing over crowd ing and con flicts be -
tween us ers on the land at or near the
shore line. A mu nic i pal ity which seeks to
jus tify its anti-fun nel ing reg u la tions as be -
ing pri mar ily in tended to pre vent or min i -
mize in creased boat traf fic on the sur face of 
the body of wa ter is mak ing a weak ar gu -
ment. There are no uni ver sally ac cepted
“car ry ing ca pac ity” stud ies or fig ures for
how much boat traf fic on the sur face of a
lake con sti tutes a safety haz ard or nui -
sance. Nor are there re li able fig ures or
stud ies avail able re gard ing the im pact of
fun nel de vel op ments or anti-fun nel ing reg -
u la tions on boat traf fic on the sur face of
lakes.

It ap pears that there are some ac tiv i ties
on the sur face of a body of wa ter which mu -
nic i pal i ties can reg u late, while there are
other sur face wa ter ac tiv i ties which prob a -
bly can not be reg u lated by lo cal or di nance.
Clearly, lo cal or di nance pro vi sions can be
uti lized to pro hibit and pros e cute the fol low -
ing ac tiv i ties, which might oc cur while peo -
ple are out in a boat on a lake – in de cent ex -
po sure, gen eral noise, lit ter ing and as sault
and bat tery. Con versely, cer tain ac tiv i ties
which oc cur on the sur face of the wa ter that
are heavily reg u lated by state law prob a bly
can not be fur ther reg u lated by lo cal or di -
nance due to “pre emp tion.” Ex am ples of
this in clude stock boat en gine noise and the 
num ber of life pre serv ers re quired on a
boat. Fi nally, there are some gray ar eas. It
is not clear whether or not a lo cal or di nance
can fur ther reg u late cer tain ar eas al ready
cov ered by state leg is la tion. A prime ex am -
ple of this in volves spe cial watercraft rules.
Pur su ant to MCLA 324.80101 et seq., a
mu nic i pal ity can pe ti tion the Mich i gan De -
part ment of Nat u ral Re sources (“DNR”) to
ini ti ate the pro cess of set ting a spe cial
watercraft rule for a lake or por tions of a
par tic u lar lake. If af ter a hear ing the DNR ul -
ti mately ap proves such a spe cial watercraft 
rule and that rule is fur ther val i dated by the
lo cal mu nic i pal ity, a spe cial watercraft rule
goes into ef fect and has the force of state
law. Con versely, if the DNR re fuses to ap -
prove a rule for a par tic u lar lake, the spe cial
watercraft rule will not go into ef fect un der
the stat ute, even if the lo cal mu nic i pal ity de -
sires to have such a rule. Spe cial watercraft

rules can nor mally be adopted only to rem -
edy safety prob lems. Com mon spe cial
watercraft rules which have been ap plied to
cer tain lakes in clude speed lim its, no wake
ar eas and high speed boat ing hours. The
Mich i gan ap pel late courts still have not de -

cided whether a mu nic i pal ity by lo cal or di -
nance can adopt reg u la tions sim i lar to spe -
cial watercraft rules (such as speed lim its,
no wake ar eas and high speed boat ing
hours) with out go ing through MCLA
324.80101 et. seq. Good ar gu ments can be 
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The Long-Awaited Michigan Supreme
Court Decision in Little v Kin

By Clif ford H. Bloom , Law, Weath ers & Rich ard son, P.C., Grand Rap ids

On July 9, 2003, the Mich i gan Su -
preme Court is sued its ap prox i -

mately two-page Mem o ran dum Opin ion
in Lit tle v Kin (468 Mich 699 (2003)), a
closely-watched lake ac cess ease ment
case. Al though the Su preme Court’s de ci -
sion clar i fies some is sues, there will likely
be con tin ued con fu sion re gard ing what
ac tiv i ties can oc cur at lake access
easements.

The ease ment at is sue stated that it
could be used “for ac cess to and use of
the ri par ian rights to Pine Lake.” Such lan -
guage is un usual in that most lake ease -
ments only in volve travel lan guage, us ing
words or phrases such as in gress,
egress, ac cess to and sim i lar word ing.
The trial court noted that the ease ment
lan guage did not men tion dockage or
boat moor age rights and that based upon
long-stand ing Mich i gan case law, such
ease ments could only be used for travel
pur poses—no dockage or per ma nent
boat moor age. The trial court reached its
de ci sion sum marily and no trial was held.

On ap peal, the Mich i gan Court of Ap -
peals re versed the de ci sion of the trial
court and in di cated that a trial would have
to be held on the mat ter. The Court of Ap -
peals did not ex pressly de cide whether or
not the ease ment lan guage at is sue al -
lowed dockage and per ma nent boat
moor age; rather, it in di cated that a trial
would have to be held to re solve the case
and at tempted to give the trial court guid -
ance through an ex ten sive writ ten opin -
ion. See 249 Mich App 502 (2002).

The Court of Ap peals held that where
ease ment lan guage is un am big u ous, the
courts should look not only at the ex press
lan guage uti lized, but also at the ac tual
use of the prop erty at the time the ease -
ment was cre ated. On the other hand, if
the ease ment lan guage is am big u ous,
the Court of Ap peals stated that a trial
court should also per mit pa role or ex trin -
sic ev i dence (i.e., ev i dence or tes ti mony
be yond the writ ten word ing of the ease -
ment) which tends to show the grantor’s
orig i nal in tent, his tor i cal usage and other
relevant matters.

In its brief and some what terse opin ion, 
the Mich i gan Su preme Court agreed with
the Court of Ap peals that the case should

be sub mit ted back to the trial court, and
cor rected the Court of Ap peals’ writ ten
opin ion in sev eral ar eas. The Su preme
Court held that where ease ment lan -
guage is un am big u ous, trial courts must
stay with the writ ten lan guage—there
should be no ex am i na tion of what ac tu ally 
oc curred on the ease ment prop erty at the
time the ease ment was cre ated. Nor
should a trial court al low ex trin sic or pa -
role ev i dence at trial if the ease ment lan -
guage is un am big u ous. Only in cases
where ease ment lan guage is am big u ous
should trial courts al low in tro duc tion of pa -
role or ex trin sic ev i dence re gard ing his -
tor i cal us age, the subjective intent of the
grantor and similar matters.

The Su preme Court ap pears to have
placed a fairly high bur den on ease ment
ben e fi cia ries who seek to prove dockage
and boat moor age rights where the ease -
ment lan guage does not ex pressly men -
tion such rights. The Su preme Court’s
opin ion seems to bol ster long-stand ing
case law in Mich i gan in di cat ing that ease -
ment lan guage which sim ply uti lizes
travel word ing is un am big u ous and does
not per mit dockage, per ma nent boat
moor age, loung ing or sim i lar ac tiv i ties. In
fact, the Su preme Court pointed out in its
Lit tle v Kin opin ion that even where a trial
court de ter mines that dockage and boat
moor age is al lowed un der the ease ment
(ei ther ex pressly or af ter an am big u ous
ease ment is con strued to al low such
rights), that is not the end of the in -
quiry—the trial court must then de cide two 
ad di tional is sues (be fore dockage and
boat moor age is al lowed). First, the trial
court must de cide whether or not dockage 
and boat moor age is nec es sary for the ef -
fec tive use of the ease ment rights. If not,
no dockage or per ma nent boat moor ing
can oc cur, even if orig i nally con tem plated
by the ease ment. Sec ond, even if the trial
court de ter mines that dockage and boat
moor age was orig i nally per mit ted by the
ease ment and that such us age is rea son -
ably nec es sary to the en joy ment of the
ease ment rights granted, dockage and
boat moor age can not oc cur (or will be re -
stricted) if it would un rea son ably in ter fere
with or bur den the us age rights of the un -
der ly ing prop erty owner.                       q



made both ways—that is, whether or not
the lo cal pro vi sions would be pre empted
(i.e., precluded) by MCLA 324.80101 et.
seq.

Miscellaneous Local 
Regulation Issues

“Bubblers” are de vices uti lized in win ter
to pre vent ice from form ing on lakes. Typ i -
cally, these de vices ei ther cre ate bub bles
or cir cu late warmer bottomlands wa ter in
or der to pro tect per ma nent docks or boats
that are left in the wa ter dur ing the win ter.
These de vices can also be very dan ger ous
to peo ple who ice fish, snow mo bil ers and
small chil dren, due to the pres ence of open
wa ter.  The safety haz ard is ex ac er bated
since vis i bil ity in the win ter is of ten low due
to blow ing snow and night time con di tions.
Al though bubblers are much more com mon 
on the Great Lakes, they are in creas ingly
be ing uti lized on in land lakes. Can a mu nic -
i pal ity reg u late or even ban bubblers on in -
land lakes in Mich i gan? Prob a bly. In Har -
bor v Char ter Twp of Har ri son, 170 Fed.
3d 553 (6th Cir. 1999), the U.S. Court of Ap -
peals for the Sixth Cir cuit struck down a lo -
cal or di nance which reg u lated the use of
bubblers on vague ness grounds. How ever,
the Court im plied that such an or di nance
would be valid if prop erly drafted.

Can a lo cal gov ern ment reg u late the
land ing, take off and stor age of sea planes
on an in land lake? The Oak land County Cir -
cuit Court held that mu nic i pal i ties have
such au thor ity, al though that case is pres -
ently on ap peal and pend ing with the Mich i -
gan Court of Ap peals. See City of Lake
An ge lus v The Mich i gan Aero nau tics
Comm’n, (Oak land County Cir cuit Court
Case No. 01-031671-CZ).

Setting Lake Levels
Low or dra mat i cally vary ing lake lev els

on in land lakes in Mich i gan is be com ing a
sig nif i cant prob lem. Vary ing lake lev els can
be caused by many fac tors, in clud ing nat u -
ral cy cles, drought, wa ter di ver sion, ur ban
sprawl and other ar ti fi cial im pacts on wa ter -
shed. Many ri par ian own ers de sire more
con sis tent lake lev els in or der to pre vent
flood ing, beach ero sion and hav ing to move 
docks and shorestations fre quently.  The
wa ter level in many in land lakes is con -
trolled by pump, an out let dam (or control
structure) or a combination thereof.

A Mich i gan stat ute pro vides a spe cific
pro ce dure whereby the county cir cuit court
can set a lake level (or range of lake lev els),
as well as de ter mine what ar ti fi cial means
will be uti lized for main tain ing a lake level,
and spec ify the spe cial as sess ment pro -
cess to be uti lized to pay for the im prove -
ments. See MCLA 324.30701 et seq.

Municipal Weed Treatment 
and Dredging in Inland Lakes

Aquatic weed con trol (whether by chem i -
cal or me chan i cal har vest ing) oc curs in

many lakes in Mich i gan. Quite of ten, vol un -
tary lake as so ci a tion dues are in suf fi cient to 
cover the costs of aquatic weed con trol,
such that ri par ian prop erty own ers fre -
quently turn to mu nic i pal i ties to un der take
such ac tiv i ties pur su ant to a spe cial as -
sess ment dis trict. Other lake pro tec tion or

im prove ment ac tiv i ties or pro grams which
can be cov ered by a mu nic i pal spe cial as -
sess ment dis trict in clude dredg ing, dam re -
pair and erad i ca tion of ex otic spe cies. Uti -
liz ing a stat u tory lake board is an al ter na tive 
to a spe cial as sess ment dis trict. See
MCLA 324.30901 et seq.                                         q
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Variances and Lake Lots
By Clif ford H. Bloom , Law, Weath ers & Rich ard son, P.C., Grand Rap ids

There is a huge num ber of small lake -
front lots through out the state of Mich -

i gan, par tic u larly in an cient plats. Many of
these lots were orig i nally in tended for
small cot tages and sea sonal uses—large 
year-round res i dences were rarely en vi -
sioned. Given the large num ber of
riparians who de sire to build (or re build)
on these small lake front lots due to ur ban
sprawl and sky rock et ing prop erty val ues,
mu nic i pal i ties are re ceiv ing an in creas ing 
num ber of vari ance re quests for lake front
prop er ties in volv ing side yard and lake
set backs, building height, and lot
coverage.

There ap pears to be a con sen sus
among plan ning of fi cials that a sig nif i cant
num ber of mu nic i pal zon ing boards of ap -
peals are overly per mis sive when small
lake front lots are in volved. It is not un -
com mon for mem bers of a zon ing board
of ap peals who are nor mally “stick lers”
(and who usu ally in sist that all stan dards
for a vari ance be met and grant vari ances
only spar ingly), to be swayed by emo tion
and calls for “com mon sense” where
small lake front lots are in volved. Such
per mis sive ness is caus ing sig nif i cant
prob lems on some lakes in Mich i gan. Due 
to vari ances, con struc tion in many cases
is oc cur ring very close to the wa ter’s
edge, side lot lines or rear roads, such
that some lake neigh bor hoods are be gin -
ning to re sem ble “can yons” due to very
large (and of ten tall) new dwell ings be ing
built on small lots (see photo on page 10).
The old farm ing anal ogy of “try ing to put
60 pounds of ma nure in a 50 pound sack”
comes to mind.

Mich i gan law makes no dis tinc tion be -
tween nonuse (di men sional) vari ance
stan dards in the con text of lake front lots
as op posed to all other prop er ties. Most
ex pe ri enced zon ing board of ap peals
mem bers re al ize that the fol low ing as ser -
tions by a prop erty owner or neigh bor do
not jus tify the grant ing of a variance in
general:

• “It will im prove the neigh bor hood.”
• “The ex ist ing cot tage is an eye sore.”
• “Use your com mon sense.”
• “I need a house that size (or that

close to the wa ter or prop erty lines) 
to ac com mo date my fam ily and
guests.”

For some rea son, how ever, board
mem bers who would never give such
state ments any weight at all for non-lake -
front lots buy into these as ser tions in lake -
front lot vari ance cases.

What is a mu nic i pal ity to do with small
lake front lots? It is not un usual for mu nic i -
pal i ties to deal with lake front lots dif fer -
ently than nonriparian prop er ties in zon -
ing reg u la tions. For in stance, it is quite
com mon to per mit a lesser side yard set -
back for lake front lots (for in stance, 10
feet in stead of 20 feet) and to be slightly
more per mis sive with re gard to max i mum
lot cov er age stan dards. Ide ally, a mu nic i -
pal ity should strive to set its lake front reg -
u la tions so as to min i mize vari ance re -
quests. Un for tu nately, it is prob a bly im -
pos si ble in most com mu ni ties with lakes
sur rounded by nar row lots to avoid a large 
num ber of lake vari ance re quests re gard -
less of the zon ing reg u la tions uti lized. For
ex am ple, if a side yard set back is 10 feet
for a lake lot, the mu nic i pal ity will likely re -
ceive many vari ance re quests for a side
yard of only seven or even five feet. If a
mu nic i pal ity low ers its or di nance set -
backs for side yards at lakes to seven
feet, the mu nic i pal ity will start re ceiv ing
vari ance re quests for side yards of only
five or even two or three feet! The same
dynamic usually also applies to lake and
rear yard road setback requirements for
lake lots.

Mu nic i pal i ties should care fully con -
sider the proper set back re quire ments
from a lake for new con struc tion. Most
mu nic i pal i ties are aware of the prob lems
which oc cur when build ings are lo cated
too close to the wa ter’s edge. Zon ing or di -
nances should nor mally make it clear that
lake set backs should be mea sured from
the nor mal high wa ter mark of the lake.
Fur ther more, many mu nic i pal of fi cials be -
lieve it is pru dent to keep the lakeward
yard (i.e., the area be tween the lake and
the dwell ing) free of struc tures and clut ter, 
ex cept per haps for a small shed or ga -
zebo. An in creas ing num ber of mu nic i pal -
i ties are also pro hib it ing fenc ing (par tic u -
larly solid fences) from be ing lo cated
closer to a lake than the dwell ing on the lot 
in volved. This pre serves the view of the
lake for abut ting prop er ties.                               q


